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NOTICE OF FILING

PLEASE TAKE NOTICE thaton June’16,2003therehascausedto be filed with the
Clerk oftheIllinois Pollution ControlBoardlocatedattheJamesR. ThompsonCenter,Suite 11-
500, 100 W. RandolphSt., Chicago,Illinois, 60601-3218via U.S. Mail an original and9 copies
ofthefollowing document,a copyofwhich is attachedhereto:

PETITION TO INTERVENE

(;~Q~ (~Q~\J
GEORGEMQELLER, AttorneyatLaw

PROOF OF SERVICE

I, PatWheeler,anon-attorney,on oathstatethatI serveda copyof theabovelisted
documentby sendingthesameto eachof thepartieslisted on theattachedServiceList via U.S.
Mail from Ottawa,Illinois, at 5:00 P.M. on June16, 2003,with properpostagepre-paid.

PatWheeler

GEORGEMUELLER, P.C.
AttorneyatLaw
501StateStreet
Ottawa,IL 61350
Phone: (815)433-4705

SUBSCRIBED AND SWORN TO before

BEFORE THE

)

me 2003.

OFFJCIAL SEAL
KAREN K. DONNELLY

NOTARYPUBLIC STATE OF ILLINOIS
My Cømmissjo~ Expires 09-20-2005



SERVICE LIST

BruceMcKinney
RochelleCity Clerk
420 N. Sixth St.
Rochelle,IL 61060

GlennC.’ Sechen
HearingOfficer
Schain,Burney,Ross& Sitron,Ltd.
222 N. LaSalleSt., Suite 1910
Chicago,IL 60601-1102

CharlesF. Heisten
RochelleCity Attorney
Hinshaw& Culbertson
100 ParkAvenue
Rockford,IL 61101

MichaelF. O’Brien
Attorneyfor Applicant
McGreevy,Johnson& Williams
P.O.Box 2903
Rockford,IL 61132-2903



RECE1~VED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLI~R~SOFFt’~

JUN 192003

ROCHELLE WASTE DISPOSAL, L.L.C., ) STATE OF IWNOIS

Pollution Control BoardPetitioner, )
) No.: PCB 03-218

vs. )
) (Pollution Control Facility Siting

CITY COUNCIL OF THE CITY OF ) Appeal)
ROCHELLE, ILLINOIS, )

)
Respondent. )

PETITION TO INTERVENE

Now comestheConcernedCitizensOfOgle County,avoluntaryassociation,and

pursuantto 35 Illinois AdministrativeCode101.402PetitionTo Interveneasan Additional Party

Respondentherein,andin supportthereofstateasfollows:

1. ConcernedCitizensOfOgle CountyparticipatedactivelyasaPartyObjectorin the

local regionalpollutioncontrolfacility siting hearingswhicharethesubjectofthePetitionTo

Reviewfiled by RochelleWasteDisposal,L.L.C. In fact,ConcernedCitizensOfOgle County

wastheonly Objectorat saidproceedingsrepresentedby counsel,ConcernedCitizensOf Ogle

Countycross-examinedwitnesses,andConcernedCitizensOfOgle Countypresented

affirmativeevidencein oppositionto theapplicationfor sitingapproval.

2. ConcernedCitizensOfOgle Countyis avoluntaryassociationofcitizensin the

communityofRochelle,andtheywould be adverselyaffectedby adecisionreversingthecorrect

finding oftheRochelleCity Council.

3. ThatparticipationofConcernedCitizensOfOgle Countyasan additionalParty

Respondentwould notmateriallydelaytheseproceedings,andthatthis Petitionis expeditiously

brought.

4. ThattheBoard’sRulesprovidethat interventionmaybepermittedwhentheperson

seekingto intervene,“may be materiallyprejudicedabsentintervention.” Attachedheretoand

madea parthereofis a letterdatedMay 16,2003 from Michael F. O’Brien, oneoftheattorneys

for RochelleWasteDisposal,L.L.C. to theRochelleCityCouncil,which letter in essencestates

thattheRochelleCity Council’sdenialof theapplicationfor siting approvalis abreachofthe



City’s HostAgreementwith theApplicant,andthat saidbreachexcusestheApplicant’s

performanceobligationsregardingclosureandpost-closureof an existing facility. Rochelle

WasteDisposal,L.L.C. ‘s applicationfor sitelocationapprovalwasanapplicationfor vertical

andhorizontalexpansionofanexisting facility. During thesitinghearings,ConcernedCitizens

OfOgle Countypresentedevidencethatleachateescapesfrom theexistingfacility are

contaminatinggroundwater,andthatRochelleWasteDisposal,L.L.C. is awareofthoseleachate

escapes.If theevidenceofConcernedCitizensOfOgle Countyis correct,theclosureandpost-

closureresponsibilitiesofRochelleWasteDisposal,L.L.C with respectto theexistingfacility

pursuantto its HostAgreementwith theCity ofRochellewould includesignificantand

presumablyveryexpensiveremediationoftheexistingsite. A threatby RochelleWaste

Disposal,L.L.C. to walk awayfrom thoseremediationobligations,andits letterofMay 16, 2003

is clearlysuchathreat,mayhavea chilling andintimidating impacton theRochelleCity

Council. To theextentthattheRochelleCity Council is concernedthatdenialofRochelle

WasteDisposal,L.L.C.‘s applicationfor sitingapprovalmayresultin theCity ofRochellebeing

solelyresponsiblefor remediationoftheexisting facility, ConcernedCitizensOfOgleCounty

feel thattheyandthe othercitizensofRochelle,Illinois maybemateriallyprejudicedby not

beingallowedto participatein vigorously,andwithoutreservation,defendingthecorrectnessof

theCity Council’sdecisionto denysitingapproval.

WHEREFORE,ConcernedCitizensOf OgleCountyrespectfullypraythat this Court

grantthemleaveto interveneas additionalPartiesRespondentherein.

RespectfullySubmitted,

ConcernedCitizensOfOgleCounty

BY: ~QQor-i
Th~rAttorney

GEORGEMUELLER, P.C.
AttorneyatLaw
501 StateStreet
Ottawa,IL 61350
Phone: (815)433-4705



May 16, 2003

SENTVIA FAX, ORIGINAL MAIL

RochelleCityCouncil’
Office oftheCity Clerk
RochelleCityHall
Sixth Street&‘Fifth Avenue -

Roehelle,IL 61068-0601

Re: NoticeofDefault

DearCouncilMembers:

RochelleWasteDisposal,L.L.C. (“RWD”~intendsto appealtherecentdecision
oftheCity ofRochelle(“theCity”) in RWD’s localsitingproceeding.WhilethePCB
maygrantRWD’s local sitingapplication,asaprotectivemeasure,RWD herebynotifies
theCity that theCityCouncil’s courseof conductin ‘connectionwith RWD’s application
for siting approvaloftheproposedlandfill expansion(“the expansion”)constitutesa
defaultundertheAgreementfor Operation/DevelopmentofCity ofRochelleLandfill No.
2 enteredinto on April 26, 1995, andamendedJanuary21, 1999(“theHostAgreement”).
Thus,pursuantto Section12.3 oftheHostAgreement,’RWD‘herebydemandsthat the
City curethatdefault.

The HostAgreementrequiresRWD to seektheexpansion,obligatingkWD to
“use its continuingbesteffortsto obtainsitingapprovalfor anexpansion”(Section7.1)
andobligatingtheCity to “cdoperatewith OPERATORin its efforts,to obtainsiting
approvalfor an expansionofthó ~
5200,000Initiation FeepayableundertheHostAgreementwas,in part, in consideration
oftheCity grantingRWDtheexclusiveright to expandthefacility.

The HostAgreementalsoimposesadutyontheCity, “its officers, board
membersandemployees,[to] not takeanyactionwhichhastheintendedorprobable
effect of interferingunreasonablywith theoperationor expansion’ofthefacility”
(Section5.2) (emphasisadded).,Additionally, theCity is requiredto makeevery
reasonable‘effort to insurethatfactualand technicallyaccurateinformationconcerning
thelandfill facility is made’availableto thepublic.
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In reliance’otithetermsoftheHostAgreemeut,RWD hasacquiredtheproperty
knownastheBabsonFarmaswell as thepropertyknownastheCrestonParcel. At the
requestoftheCity, RWDhasannexedbothoftheseparcelsto theCity, in eachcase
underanAnnexationAgreement,which specificallyprovidesfor theuseoftheproperty
asalandfill. Despiteits obligationsunderthe termsoftheHostAgreement,theCity did
notcooperatewith RWD in theplanning, developmentorconsiderationoftheexpansion
andhascompletelyfailed to makeaccurateinformationconcerningthelandfill available
to thepublic. Moreover,webelievethat theCity has,indirectlyandwithout informing
RWD orthepublic, takenactionwhichhastheintendedorprobable’effectof interfering
unreasonablywith theoperationor expansionofthefacilityby adoptingrequirementsor
conditionsthathavenotbeendisclosed.

If theCity’s breachoftheHostAgreementis not curedby theactionofthePCB
orotherwise,theCity’s courseofconductviolatestheCity’s obligationsundertheHost
Agreementaswell astheimpliedobligationof“goodfaith” which is imposedon theCity
underIllinois law, therebyrelievingRWD from furthermonetaryandotherobligations
undertheHostAgreement. WenotethattheCity’s courseof conductalsoconstitutes
“UncontrollableCircumstances”underSection13.4 oftheHbstAgreementin thatdenial
oftheexpansionconstitutesan “act, eventoróondition.. . thathashad., . amaterial
adverseeffect on” RWD’s rightsundertheHostAgreementandwas“beyondthe
reasonablecontiolof’ RWD. Thosecircumstances,if notcured,thusfurtherexcuse
RWD’s obligationtoperfomi.variousnon-monetaryobligatiorisundertheHost
Agreement,includingprovidingtheCity with disposalcapacityfor 20 yearsunder.
Section2.2, providingfreewastedisposalunderSection3.1~rese~~g’’suchcapacity
underSection3.9 andassumingtheclosureandpost-closurecostsfor theexisting
facility, includingUnit I (Section3.12). ‘

Becausetheseissuesarequiteseriousandinvolve substantialdamages,wewant
to makesurethat the’City is on noticeattheearliestopportunityandwill summarizethe
legalbasesfor ourclaimin orderthat theCity Councilmaycarefullyconsiderits
obligations. ‘ ‘

WhentheHostAgreementwasexecuted,the‘City wasnot thesiting authorityin
that the landhadnotyetbeenannexedto theCity. The City wasthe lessorofthe existing
-fheflfty~dassumedi!~dutytocooperate~ sitirrg
approvalfor anexpansionoftheexisting landfill facility” in itsproprietary capacityas
lessor.Thus,if RWD had’appliedfor‘an ‘expansionwith OgleCountyasthesiting
authority,theCity clearlycouldnOthavevotedto obj,ect to theexpansionconsistentwith
its “CooperativeGuarantee~”AlthQughtheCity subsequentlybecamethesiting authority
for theexpansion,its dutiesunderthelandfill leaseremainedunchanged,arid it was
obligatedto communicateeffectivelywith RWD and,thepublicbefore,during and after
theproceedingregardingtheCity’s requirements,standardsandconditionsassociated
with the landfill andto approveareasonableexpansionrecommendedby theCity’ staffs
independentconsultantsandattorneysas’well asby theHearingOfficer.
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‘Iti theeventof litigation, thequestionwill bewhethertheCity’s actionin,
rejectingsuchareasonableproposalhad“the intendedorprobable”effectof interfering
unreasonabl~withthe:opeiationorexpansionofthefacility” (SectiOn’5.2). Thus,
althoughRWD’s difflcuit’burdenin an -Illinois PollutionControlBoard appealmaybeto
showthattheCity’s legislativedecisionwas“contraryto themanifestweightofthe
evidence,”which couldbe established“only if theoppositeresultis clearlyevident,
plain, or indisputablefrom a reviewoftheevidence”(File v. D & L Landfill, Inc., 219
Ill.App.3d 897, 901, 579N.E.’2d 1228, 1232,162Ill.Dec. 414,418 (5*h fist. 1991)),the
standardfor reviewingtheCity’sproprietary-obligationunderthe“Cooperative
Guarantee”ofthe landfill leaseis quitedifferent. RWD canestablishthat theCityhas
violatedits proprietaryduty to cooperatemerelyby showingthat the application
proposedareasonableexpansion,that it ‘wasrecommendedby theCity’s independent
consultantsandattorneysaswell asbytheHearingOfficerandthattheCity Council’s
denialofsitingwasanunreasonableinterferencewith theexpansionthat is attheheartof
theHostAgreementlandfill leasearrangement. -

TheCityCouncil’sdecisionto denysitingwasquite obviouslybasedon public
clamorratherthantheevidenceadducedatthehàaring. The’City Councilmadeno
inquiriesofits’ independentconsultantsandattorneysduringthehearinganddid not
communicatewith RWD orthe‘public withrespeettoanystandards,requirementsor-
conditionsthat it-w&u’ld’ applyto thefacility~‘RWD believesthat theevidencewill
ultimatelyestablishthat theCity Council’completelyfaileclto consultwith’its,
independentconsultantsand‘attorneysretainedbytheCity to adviseit andalsofailed to
adviseRWDregardingtheCity’s requirementspriorto thefiling. RWDfurtherbelieves
a lack ofcooperationwill be shownin that theCitygaveno considerationto whatspecial
conditionsmight havebeenimposedin orderto approvetheexpansion.See.e~g.,County
ofLakev. Illinois Pollution ControlBoard, 120Ill.App.3d 89, 457N.R2d 1309,79
Ill.Dec. 750 (2dL)ist. 1983)(siting authorityhasauthorityto imposeconditionson site
approval). Clearly,theevidencewill showthat theCity Council didnot discussthe
evidence,theproposedconditionsor any otherconditionsorrequirementsduringthe
public meetingatwhichthe‘~ote~was‘taken~Thisc~mplet&failure’toinform RWD‘of the
City’s positionis a failure to actin goodfaith anda‘failure to cooperate.

TheCity ‘Council’s vote~
theevidence,which clearlyshowedthat thereis only oneregulatedrechargeareain the
stateofIllinois and that it i’s locatednearPeoriaand is nowhereneartheexistingfacility.
Similarly, theCity Council’sfailure to discussor evenconsiderspecialconditionsuntil
thatwasvirtually insisteduponby theCity’s sitingcounselin the subsequentmeeting
evincesfurtherdisregardfor theCity’s duty‘to cooperatewith RWD “in its effortsto
obtainsiting approvalfor an expansionon theexistinglandfill facility” (Section5.3).

Thus~althoughtheCity ‘COuncil mayhavebroadlegislativeauthorityin siting
matters,theCity alsohaspropriàrary duties’undertheHostAgreementto cooperatewith
RWD andto not interfereunreasonablywith suchanexpansion.A municipalitymay



RochelleCity Council Members
Page4
May 16, 2003

havetheiegislativeauthorityto enactanordinanceorresolutionthat breachesits
contractualobligationsunder.a lease‘of municipalproperty,but thatdoesnot precludean
action‘for breachofcontractin connectionwith a leaseenteredinto in its proprietary
capacity. Seem re Wa-Wa-Yanda,Inc. v. ‘Dickerson, 18 A.D.2d251,254,239N.Y.S.2d
473, 477 (1963).‘Undersuchcircun-istan’ces“[u]se oftheordinancewasmerelythe
City’s wayofbreachingthecontract.” B & E Hauling,Inc. v. ForestPreserveDistrict of
DuPageCounty.613 F.2d675, 680 (7th Cir. 1980).

In B & B Haulinga landfill operatorleasedthe.MallardLakeRecreational
Preservefrom theDuPageCountyForestPreserveDistrict with theexclusiveright to
operateandmaintainasanitarylandfill. WhentheForestPreserveDistrict subsecp.iently
adoptednewordinancesprohibitingcertainwastefrom beingdepositedat the landfill
site,theSeventhCircuit foundtherewasa claim againsttheForest‘PreserveDistrict for
violatingtheContractClauseoftheUnitedStatesConstitution,whichprovides“No State
shall.. . passany. . . law impairingtheObligationof Contracts.”Thatis somewhat
similar to whathadhappenedin theWa-Wa-Yandacasewherethetownhadleasedland
for a marinaandthesaleofgasolinebutsubsequentlyenactedanordinancebarringthe
saleof gasoline.Suchanabrogationofcontractrightsis notpermissible,andsomeone
contractingwith amunicipality,suchasRWD,hasaright to eitherenforceits contract
againsttheCity or obtaindamages-forthecontract’sunconstitutionalimpairment. One
wayortheother,RWD is entitledto enforcetheCity’s.cpntractualdutiesunderthelease
madein theCity’s proprietarycapacity.That-rightto enforcethecontr~ctisnot thesame
asa right ‘to challengetheCity’s legislativeauthority,andthe‘City’s exercise,of
legislativeauthorityin violationofsuchacontractentitlesRWD to contractremedies.
SeealsoMid-AmericanWasteSystems,Inc. v. City ofGary,49F.3d286 (

7
th Cir. 1995)

(lesseeoftheGarylandfill couldclaim damagesagainstthe,City underits leasefor
interferiunwith theonerationofthe landfilfl. ,
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HostAgre~ementareto be consideredmade“Under Protest.”RWDhasexpended
millions ofdollarsin good faith in relianceon theCity’s assurancesandon theCity’s
expressobligationto complywith its cooperationobligationsundertheHostAgreement.
Thus,RWD expectsthattheCitywill eithercureits defaultoranswerin damagesorsuch
otherremediès~smaybe appropriate:

‘Very trulyyOurs,

ROCHELLEWASTEDISPOSAL,L.L.C.

By MeGreevy,Johnson& Williams, P.C.
- ‘ Its Attorneys.

By -

MichaelF. O’Brien
Oneofits Attorneys’

cc: DennisHewitt,,’Esq. -

Charles-Heisten,Bsq.- ~
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